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QUESTIONS PRESENTED 


The appellant, Harry Guthrie, was convicted of causing 
the death from peritonitis of one Ruth Leong by forcing a soft- 
drink bottle into her rectal canal. In the appellee’s opinion 
the questions are: 

1. Whether the deceased’s statement to a police officer that 
■“Harry did it” was a spontaneous exclamation uttered under 
the shock produced by the lodging of the soft-drink bottle 
in her body? 

2. Whether testimony that witness Moran heard a woman 
say “ * * * please don’t do this to me” was properly 
admitted by the trial court? 

3. Whether the trial court was in error in refusing to permit 
Guthrie to introduce evidence as to the time of performances 
at the Avenue Grand Theater in an effort to contradict witness 
Moran’s statement that he had gone to that theater in the 
afternoon. 

4. Whether the court erred in refusing to allow Guthrie, 
who admitted being in his bed with the deceased, and in whose 
blood-soaked bed she was found later, to introduce evidence 
that several days thereafter the landlady had found blood 
on the bed-clothing of another roomer? 

5. Whether alleged errors in the trial court’s instruction 
are a basis for reversal of the judgment of conviction? 

6. Whether the trial court erred in permitting the jury to 
hear that Mrs. Barry, who testified at trial for Guthrie that 
his rent was paid until the time of his departure from the 
premises and that she knew in advance of his leaving, had 
previously made inconsistent statements to the effect that he 
was two weeks behind in his rent and that she was surprised at 
his departure. 

7. Whether X-ray films showing the position of the bottle 
in the deceased’s body, were so inflammatory in nature that 
their admission requires reversal of the conviction in this case, 
defense counsel having (1) sought to create doubt that the 
lodging of the bottle in the deceased was the cause of her 
death and (2) used the films himself in questioning a witness 
and in argument to the jury. 
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INDEX 


Counterstatement of the Case__ 

Summary of Argument...--- 

Argument: 

I. The deceased’s statement that “Harry did it” was made 
under the shock of the lodging of the bottle in her and 
was properly admitted as a spontaneous exc l a ma tion.... 
II. The testimony by Moran that he heard a woman say, 
“Whatever you are doing, please don’t do this to me” 
and “Let’s get dressed and go out and eat * * * I 

want to go see my mother and dad.” was not barred by 
the hearsay rule...... 

III. The trial court correctly refused to permit Guthrie to in¬ 

troduce evidence for the purpose of contradicting Moran 
on the question whether the Avenue Grand theater had 
an “afternoon” performance___ 

IV. The trial court did not err in excluding the tendered testi¬ 

mony of Mrs. Barry that she found blood on Moran’s 
sheet and mattress several days after the deceased was 

found in Guthrie's bed... 

V. (a) The court adequately instructed the jury that the 
burden of proof, including overcoming the defense of 
alibi, was on the Government. ( b ) The statement that 
the court had not commented on “circumstantial evi¬ 
dence” is not the specific objection required to support an 
assignment of error in that regard... 

VI. Whether Guthrie’s departure from his rooming house on the 
day the deceased was found in his bed was a flight or a 
planned departure with no legal significance was an issue 
in this case. Mrs. Barry, the landlady, having testified 
for Guthrie to the effect that his plans for departure had 
been made known to her in advance and that his rent was 
paid to that day, it was proper to permit the Government 
to show that Mrs. Barry on a prior occasion had made 
inconsistent statements to the effect that she had no 
knowledge that Guthrie was leaving at that time and 

that he owed her at least two week’s rent.. 

VII. X-ray films showing the position of the bottle ih the de¬ 
ceased’s body were properly admitted as part of the proof 
that insertion of the bottle was the cause of death. 
Guthrie did not concede that fact—his concession being 

only that a bottle had been inserted. 

Conclusion...... 
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No. 11560 

Harry Guthrie, appellant 

v. 
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BRIEF FOB APPELLEE 

counterstatement of the case 

This is an appeal from a sentence of five to twenty years 
imprisonment for second-degree murder. The trial court 
recommended commitment to an institution where the appel¬ 
lant might receive psychiatric treatment. 

The appellant, Harry Guthrie, was tried before a jury and 
found guilty as charged in the following indictment: 

On or about November 30, 1951, within the District of 
Columbia, Harry Guthrie with malice aforethought, 
murdered Ruth I. Leong by means of using a bottle 
in a manner too filthy to be described in this indictment, 
which caused mortal injuries to Ruth I. Leong, of which 
injuries she died on or about December 12,1951. 

At trial there was evidence to the following effect. About 
11:46 p. m. on November 30, 1951, two police officers, Strobel 
and Minnick, responding to a radio call, found a woman (the 
deceased) nude on a bed in Guthrie’s room in a rooming house. 

a) 


She was alive, groaning quite loud, and apparently in much 
pain (R. 86, 328). There was blood on the bed (R. 87), a 
woman’s stocking was tied to one end of the bed (R. 96), and 
clothing was scattered on the floor (R. 309). An ambulance 
was called by the officers and the victim was removed to 
Casualty Hospital. Doctor Feldman, who examined her on 
arrival there, testified that she was in marked pain (R. 66), and 
that an examination showed rectal and vaginal bleeding (R 65). 
A rectal examination disclosed a soft-drink bottle within reach 
of Dr. Feldman’s finger (R. 67). He prescribed a narcotic for 
her pain. The chief surgeon at the hospital, Dr. Young, ex¬ 
amined her in the morning. He found bruises around her 
vaginal opening and rectum and about the center portion of 
her body (R. 39, 55). During a rectal examination he felt a 
hard glass-like object (R. 39). X-rays were taken and these 
revealed a soft-drink bottle lodged in the deceased’s body. 
After she was given a spinal anesthetic her rectum was dilated 
and the bottle was removed by hand (R. 46). This “Tru-ade” 
bottle was received in evidence as Government Exhibit No. 7 
(R. 304). The deceased remained in a critical condition, 
however, and despite the efforts made to save her life she died 
on December 12, 1951 (R. 46). The cause of death was peri¬ 
tonitis, attributed to a perforated bowel (R. 47, 98). 

Officer Hunter testified that he went to Guthrie’s room sev¬ 
eral hours after the deceased was taken to the hospital. An¬ 
other “Tru-ade” bottle, Government Exhibit No. 8, was found 
under Guthrie’s bed. 

Guthrie had been seen leaving the premises carrying a suit¬ 
case and a trunk about 3:00 on the afternoon of the night that 
the deceased was found in his bed. Guthrie got in a taxicab 
and drove off (R. 191-2). Between 3:30 and 4:00 p. m. 
Guthrie arrived at an aunt’s house in Maryland. On Decem¬ 
ber 3,1951, he received a telephone call from his sister that the 
police were looking for him (R. 420). He was not appre¬ 
hended that day, nor the next, but on December 5, in the com¬ 
pany of Rex Nelson, an attorney, he surrendered to the police 
(R. 111). 

At that time Guthrie was questioned by the police in the 
presence of his attorney. Guthrie told them that the deceased 
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had come to his room on the morning of the 30th, that they had 
gone out and had some drinks, that they returned to his room 
and had quite a few drinks, and that he did not remember too 
much after that (R. 116). He did tell them that he left the 
rooming house in a “Black and White” taxicab, taking his pos¬ 
sessions, (two suitcases) with him. A week later Guthrie was 
interviewed by Officers Clark and Rudbeck at Gallinger Hos¬ 
pital (R. 204 et seq.). Guthrie told them that he had met the 
deceased on a streetcar two days before she was found in his bed. 
According to that statement of Guthrie, they had a conversa¬ 
tion on the streetcar and she followed him to a bar where they 
drank beer and talked some more. Guthrie gave her his correct 
address but a wrong room number. He next saw the deceased 
on November 30 when she appeared at his door and came in 
his room. Guthrie had been out until around 3: 00 a. m. that 
morning. She asked for a drink, but refused his offer of wine. 
Guthrie himself had several drinks of wine, then the two of 
them went to a place on Eighth Street SE. There Guthrie had 
ten “double shots” of whiskey and ten “beers” and the deceased 
had ten drinks and ten “beers”. They then left that place and 
got a taxicab to go back to Guthrie’s room. On the way they 
stopped at a liquor store where Guthrie bought a bottle of 
whiskey and two bottles of “Tru-ade”. 1 When they returned 
to the room they had several more drinks. Guthrie lay down 
on the bed and asked the deceased to get in bed with him. 
After some discussion Guthrie agreed to pay her six dollars. 
The deceased then began to disrobe. Guthrie, according to this 
statement, last remembered seeing her in a girdle standing be¬ 
side the bed. He later woke up and noticed blood all over the 
bed and all over the deceased. She was lying there in pain, and 
said to him: 

Oh, my God, you have hurt me. Get me to a doctor 

(R. 209). 

There was an argument about whether he would get her a 
doctor, Guthrie contending that she was being unreasonable 

1 It was a “ Tru-ade ” bottle that was found under Guthrie’s bed, and it 
was a “ Tru-ade ” bottle that was recovered from the victim’s body. (R. 
144-5, 260,304.) 
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about it and that he would not get one, but that she would have 
to get dressed and go herself. Guthrie packed and left in a cab 
(R. 204^210). 

The deceased died at about the same time the officers were 
taking Guthrie’s statement. When they learned that they so 
informed him and he stated that if he did anything to her he 
didn’t mean to kill her (R. 211). 

Dr. Williams, a psychiatrist consulted after the offense by 
Guthrie, was called by him as a defense witness. It was his 
opinion that on November 30, 1951, the date in question, 
Guthrie was suffering from dipsomania (R. 618). In defining 
that term Dr. Williams indicated “an aggressive, unmanage¬ 
able, uncontrollable sort of individual who drinks periodically; 
and this periodic drinking only tends to accentuate the under¬ 
lying personality defects, during which time the individual has 
little knowledge of what goes on at that particular time” 
(R. 608). Dr. Williams testified that Guthrie told him of his 
meeting with the deceased and the happenings on the 30th. 
Until the point where he said he woke up, this story of Guthrie’s 
did not vary substantially from that he had given the police. 
Guthrie told Dr. Williams that he had seen blood on the sheet 
and that he thought the deceased was menstruating (R. 651). 2 
Dr. Miller, another psychiatrist consulted by Guthrie and 
called by him as a witness, testified that in his opinion Guthrie 
was “not consciously in control of his faculties” on Novem¬ 
ber 30, 1951 (R. 440). Guthrie had told Dr. Miller that he 
had been “so drunk” he couldn’t remember the incident 
(R. 458). He did recall that when he “came to” he saw a 
spot of blood on the bed (R. 458). Guthrie told Dr. Miller 
that he did not remember going to a relative’s [the aunt’s] 
house, but that he “found” himself there (R. 459). 

Guthrie himself testified at trial. He told of meeting the 
deceased on the streetcar, etc. (R. 387-392). On the night of 
the 29th and the morning of the 30th he had been drinking at 
a bar until it closed (R. 548). He went to his room around 

*Both of Guthrie’s psychiatrists testified that Guthrie told them there 
was blood on the bed. Guthrie also stated this to Officers Rudbeck and 
Clark. Guthrie at trial denied making the statement to Clark and Rudbeck 
and said he didn't remember statin? that to Dr. Miller. 
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3: 00 a. m. (R. 393). Early the next morning the deceased 
came to the room and they went out for a drink after Guthrie 
drank a half-pint of wine in the room (R. 393, 397-8, 580). 
According to his testimony, Guthrie had one “double shot” 
and “four singles” at the bar (R. 400). After leaving the bar 
Guthrie stopped at a liquor store and bought two bottles of 
“Tru-ade” and a pint of whiskey (R. 576). On returning to 
the room they had several drinks, then discussed a contem¬ 
plated act of sexual intercourse (R. 411, 413, 584). Guthrie 
drank one-half to two-thirds of the pint of whiskey (R. 581). 
The two bottles of “ Tru-ade ” were opened and used as “chas¬ 
ers” 3 (R. 581). Guthrie testified that he lay on the bed and 
could remember the deceased removing some of her clothing 
and standing near the dresser with a girdle and stockings on. 
According to him, he then fell asleep and he didn’t remember 
whether he had intercourse with the deceased (R. 413). He 
remembered an argument with her about 2: 30 that afternoon 
and that he packed to leave. He stated that he left in a Fed¬ 
eral cab, and that he and the driver recognized each other from 
past rides. The driver came upstairs and took his foot-locker 
out. Guthrie testified that by then the deceased had a dress 
on (R. 416). Guthrie went to Brentwood, Maryland, to his 
aunt’s house (R. 417). On cross-examination Guthrie said 
that he didn’t remember seeing blood on the bed when he left, 
nor did he “remember” telling his own witness, Dr. Miller, who 
said he had, that there was blood on the bed, or telling Officer 
Rudbeck that the bed was bloody (R. 587). Later he denied 
telling that to Rudbeck (R. 589). Officer Clark testified on 
rebuttal that he had been present when Guthrie told Rudbeck 
when he awoke the deceased was in bed, that the bed was 
bloody, that the deceased said Guthrie had hurt her and that 
Guthrie refused her request to get a doctor (R. 785-786). 

At this point we call the Court’s attention to the fact that 
the foregoing statement of the evidence is limited to evidence 
which is not challenged on appeal. 

Witness Moran, a roomer on the same floor in the house 
where Guthrie lived, testified that on the afternoon of the 30th 

* See n. 1, supra. 
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he heard voices from somewhere on the floor. As he came out 
of his apartment to lock his door Moran heard a woman say 
in a loud voice, “Whatever you are doing, please don’t do this 
to me” (R. 155). Thereafter the woman said, “Let’s get 
dressed and go out and eat, and I want to see my mother and 
dad” (R. 155). Moran stated that he went to a movie, the 
Avenue Grand on Pennsylvania Avenue (R. 167) about 3:00 
or 3:15. From there he went to a drug store at Eleventh and 
East Capitol Street where he had something to eat (R. 169). 
Moran then went to Lincoln Park where he conversed with 
acquaintances who usually gathered there (R. 170). Moran 
stated that he returned to the rooming house that night and 
started for the bathroom to shave. As he did he saw that the 
bathroom door was opened and that there was a naked woman 
standing at the basin. The woman turned and Moran saw— 

her both eyes was blacked up and her nose bloody and 

her mouth beat in. And she didn’t have no clothes on 

at all (R. 157). 

The naked woman finished filling her glass with water, then 
came out of the bathroom and passed Moran in the Hall. After 
Moran shaved and went back to his room he heard the woman 
calling for assistance (R. 158): He went to Guthrie’s room, 
but the door was locked (R. 159). The woman stated that she 
was unable to get up (R. 159). Moran went downstairs and 
reported to the landlady’s daughter and her husband, a Mr. 
and Mrs. Overton. Moran stated that they went back upstairs 
to find that the door vras then open and that the woman was 
lying on the bed (R. 161). Mrs. Overton stated that she placed 
a call for the police about 10: 30 after someone came to her 
door. Officers Strobel and Minnick testified that they re¬ 
sponded to a call to the premises at 11: 46. According to them, 
the deceased lay nude on Guthrie’s bed, her eyes blackened, and 
groaning from pain (R. 307). To Strobel’s inquiry as to her 
trouble, the deceased responded : 

Harry did it. He tried to put something into my rec¬ 
tum (R. 305). 

That response of the deceased to Strobel was admitted by the 
trial judge over an objection that it was inadmissible hearsay. 


7 


A 


> 


A 


► 

► 

► 


► 



A 


The trial judge, after first hearing the evidence out of the 
presence of the jury, 4 ruled as follows: 

I am going to receive the testimony of Strobel and 
Minnick and not the testimony of Hunter and not the 
testimony of Elliott. This is my view, and I think the 
majority of the cases do not support the view that I 
have: I come back to the basic question, which is 
whether or not there is a guarantee of trustworthiness, 
a guarantee of reliability, that would permit such a state¬ 
ment to be received as an exception to the hearsay rule. 

I believe in this case there is a sufficient guarantee of 
reliability. I believe the jury is entitled to infer, as I 
myself do infer, that this woman did not know this 
bottle had been lodged in her person. She did not know 
it at the time, in my opinion, she made her statement to 
Strobel. So far as the evidence is concerned, we do not 
know that she ever knew. I guess she did at some time. 

Now, when you start with the afternoon when she is 
alleged to have been heard to say, “Don’t do that to me,” 
and then, later on, around 9 o’clock or so in the evening, 
or whatever time it was, she was seen in the nude in the 
bathroom, with the door open, washing her face or get¬ 
ting a drink of water, her face then being bruised and 
beaten, she had walked from room 6 down that corridor, 
along around up the other corridor, in the nude, on a 
floor in which obviously there were three or four other 
roomers, knowing that she could be seen if anyone went 
in or came out of one of the rooms. 


-*■ 4 Out of the presence of the jury the trial judge heard Officers Strobel, 

Minnick, Hunter and Elliott relate the circumstances of the various state- 
* ments made by the deceased. Shortly after the deceased was admitted to 

the hospital she told Officer Hunter that Harry did it (R. 243-245). Officer 
Elliott stated that the deceased had told him on December 2 that Guthrie 
did it (R. 258) and that when she felt better she would cooperate (R. 259). 
Officer Minnick stated that he was in the doorway of Guthrie’s room when 
y the deceased made her statement to Officer Strobel. Minnick was from 

twelve to fifteen feet away and didn’t hear what was said (R. 238, 239, 326, 
► 327). Strobel’s testimony, set forth above, was the only statement of those 

naming “Harry” or “Guthrie” which the trial judge permitted the jury 
to hear. 

A 

A 

A 




She passed Moran on her way back to the room and 
made no reply when he asked her, “What is the matter 
with you?” or “What happened to you?” She made no 
reply, as I recall it. She went back to room 6. 

I rather gather that she was acting at that time in 
what some psychiatrists term a dream state. She was 
acting, I think, as an automaton, unconscious of what 
really was wrong with her, and probably still in a state 
of intoxication or semi-intoxication. 

A short time later it would appear that the pain be¬ 
came intense, and then for the first time she called out 
for assistance. 

It is true, from the evidence, that the insertion of that 
bottle occurred, in all probability, sometime prior to 
3 o’clock in the afternoon; so you have a substantial 
period of time, six or seven hours, before she ever called 
out for assistance. 

I infer that the fact is that it was not until around 
9 or 10 o’clock—whatever it may have been—that the 
pain really got so intense that she was impelled to call 
out for assistance, and that for the first time she became 
conscious of the proposition that something must be 
wrong with her in addition to two black eyes and a 
bruised face. There vras nothing that induced her even 
to reply to Moran’s question a short time theretofore; 
but something did occur which induced her to call for 
help. 

According to Strobel and Minnick, when they got 
there she was in great pain. Strobel says he does not 
believe she ever actually looked at him. Her eyes were 
glazed, she was staring at the ceiling, and each of them 
say that she was obviously in great pain. One of them 
says great pain and the other one says agony. 

It is true that it was not a spontaneous statement in 
the sense that it emanated originally from her, but was, 
rather, a reply to a question; but I do not see any basic 
difference between the reply to a question and a spon¬ 
taneous exclamation. Neither do I see any reason in 
common sense for a distinction between a statement 
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which is accusatory and a statement which is explana¬ 
tory of a physical condition. 

Let us take the case of Grant v. United States, which 
is in our Court of Appeals. It is quite an old case, as I 
recall it. I think that is the right name. I always have 
trouble remembering names of cases. In that case a 
statement was received that the deceased said, “I am 
shot. Eddy shot me.” Now, that was an accusatory 
statement, and it was received on the theory that it was 
part of the res gestae or that it was a spontaneous decla¬ 
ration. There is an example of a statement received, 
even though accusatory, because the Court felt that it 
had the element of spontaneity, and thus the guarantee 
of trustworthiness. 

I think this case is similar, basically, to the case of 
one who has been rendered unconscious for a day or two 
days. You have got a lapse of 24 to 48 hours. As soon 
as the person regains consciousness, he makes an ex¬ 
clamatory statement. In that case the courts are not 
in disagreement at all in holding that the time element 
is of no consequence. There is no difference between an 
immediate, spontaneous exclamation, “Eddy shot me,” 
and the exclamation, whatever it may be, that occurs 
48 hours later. 

I think this is not a dissimilar situation, because I 
think the evidence can be so construed as to indicate 
that this woman did not, until these officers got to her 
room, or until she called out shortly before they got 
there, realize the gravity of her situation. She was 
mumbling, half coherent. 

Certainly there is nothing about the evidence which 
would tend to indicate that this was an afterthought as 
distinguished from after speech. There is nothing to 
indicate that it was a design to accuse and punish some¬ 
one. I think it had the elements of spontaneity, even 
though it came, as it did, undoubtedly, several hours 
after the fatal injury had been inflicted. 

Wigmore treats the subject quite thoroughly, as he 
always does, in his Third Edition, section 1747 et sec, 
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running through 50 to 51, and the cases that he cites— 
many of them—hold that the time element is a consid¬ 
eration and is an important factor, but is not conclusive; 
that a statement accusatory in its nature is to be con¬ 
sidered in connection with all of the circumstances, but 
is not conclusive against the admission of the declara¬ 
tion or the exclamation solely because it is accusatory 
in its nature. 

Hence I think, since all of the cases I think will agree 
that whether a given exclamation is admissible or not, 
depends upon the facts in a particular case, and I think 
that the posture of this case is such that the time element 
should not be conclusive and that the fact that it is 
accusatory should not be conclusive, it did have the basic 
elements which give it trustworthiness and reliability, 
because otherwise it would not have happened. 

That further is supported, in my view, by the follow¬ 
ing: One, the fact that at the time she first saw and 
passed Moran she made no accusation, she made no 
explanation; she said nothing. There was no design 
then to accuse, because it seems to me there was ap¬ 
parently no consciousness of great pain and of real 
serious bodily injury. 

After she got to the hospital, according to Dr. Feld¬ 
man, whose testimony is somewhat different from Serg¬ 
eant Hunter’s in this respect, she became evasive. He 
said she was fully oriented and fully coherent, but she 
would not answer his questions. That is incompatible 
with the notion that she was bent upon accusing and 
punishing, because she probably by that time was con¬ 
scious of the gravity of her situation. But between 
those two occasions when Moran first saw her and 
when Dr. Feldman talked with her, there did come, I 
think, a period of great pain and sudden consciousness 
of serious injury, at which time I think the exclamation 
was made in a spontaneous way, even though it was the 
answer to a question. 

Now, if I am in error, it is undoubtedly reversible 
error; but that is my view of the law, and therefore I 
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will receive the testimony of Strobel and Minnick and 
not the testimony of Hunter or Elliott (R. 293-99). 

That ruling of the trial judge is the principal issue on 
appeal. The facts relative to other contentions made on appeal 
are set out under our argument, post. 

SUMMARY OF ARGUMENT 

The deceased’s statement to Officer Strobel that “Harry did 
it. He tried to put something into my rectum” was properly 
admitted as a spontaneous exclamation made under the shock 
of the lodging of the bottle in the deceased. Admissibility of 
such a statement is governed by the circumstances surrounding 
the making of that particular statement. Under the circum¬ 
stances of this case the statement was not to be excluded simply 
because it was not precisely contemporaneous with the event 
nor because it was made in response to a perfunctory question 
by the officer. Moran’s testimony that he heard a woman 
say “* # * please don’t do this to me” was not barred by 
the hearsay rule for it was not offered as proof of matter asserted 
in the statement but merely as evidence that the statement was 
made. 

The trial court correctly refused to permit Guthrie to in¬ 
troduce evidence for the purpose of establishing the time of 
performances at the Avenue Grand Theatre. That fact was 
not at issue here. It was not error to refuse to exclude the 
tendered evidence offered merely to contradict Moran’s state¬ 
ment that he had attended an afternoon performance at that 
particular theatre. 

The question of flight on the part of Guthrie in leaving his 
rooming house in the manner he did was an issue in this case. 
Under these circumstances the jury was entitled to hear that 
Mrs. Barry, who testified at trial for Guthrie to the effect that 
his plans for departure were known to her in advance and that 
his rent was paid until that date, had previously told the police 
that she had no knowledge that Guthrie was leaving at that 
time and that he owed her at least two weeks’ rent. 

The deceased’s statement that “Harry did it” was made 
under the shock of the lodging of the bottle in her and 
was properly admitted as a spontaneous exclamation. 
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The principal question on appeal is the admissibility of the 
deceased’s statement to Officer Strobel that “Harry did it. He 
tried to put something in my rectum.” 

We submit that the trial court correctly admitted Strobel’s 
testimony as a recognized exception to the hearsay rule, i. e., 
as a spontaneous exclamation. See Wigmore on Evidence, 
Section 1747, et seq. 

* * * “Under certain external circumstances of 

physical shock, a stress of nervous excitement may be 
produced which stills the reflective faculties and removes 
their control, so that the utterance which then occurs is a 
spontaneous and sincere response to the actual sensa¬ 
tions and perceptions already produced by the external 
shock. Since this utterance is made under the imme¬ 
diate and uncontrolled domination of the senses 
* * * the utterance may be taken as particularly 

trustworthy * * Reports of exclamations and 
statements spontaneously made under the influence of 
shock are therefore admitted in evidence as proof of 
the facts which they assert. * * * Brown v. United 
States, SO U. S. App. D. C. 270, 152 F. 2d 138, quoting 
Wigmore, § 1747. 

The quarrel with the admission of StrobeFs testimony stems 
from the lapse of time (afternoon to midnight) between the 
lodging of the bottle in the deceased and her statement that it 
was Guthrie who did it, and the fact that the statement was in 
response to a question. With regard to the first of these con¬ 
tentions, this Court has said: 

* * * [N]o inflexible rule as to the length of in¬ 
terval between the act charged against the accused and 
the declaration of the complaining party, can be laid 
down as established. In all such cases, the particular 
facts of each case must stand alone, and speak for them¬ 
selves, as evidential means of proof of the crime charged. 
Snowden v. United States, 2 App. D. C. 89, 94. 

In Keefe v. State, 50 Ariz., 293, 72 P. 2d 425 the court said: 

The true test in spontaneous exclamations is not when 
the exclamation was made, but whether under all the 
circumstances of the particular exclamation the speaker 
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may be considered as speaking under the stress of 
nervous excitement and shock produced by the act in 
issue, or whether that nervous excitement has died away 
so that the remark is elicited by the shock of some other 
act not at issue, which revives the memory of the act 
in question. 

In the Snowden 5 and Beausoliel 6 cases it was recognized that 
the statement need not be contemporaneous with the event. 
In the Snowden case, the girl’s statement of an attack while it 
was “raining” was made sometime after 4: 30. It appeared 
from the evidence that it had been raining between 1: 00 and 
3: 30, so that the statement was made between an hour and 
three and a half hours after the event. 

In State v. Stafford, 23 N. W. 2d 832 (Iowa 1946), the evi¬ 
dence indicated that Stafford had inflicted serious wounds on 
his wife on the evening of June 18. On the following morning 
about seven o’clock the wife appeared at a house some three 
miles distant, bearing the marks of her beating. In response 
to a question as to what had happened she said “Ray pretty 
near beat me to death last night”. That statement, made some 
14 hours after the offense was admitted, in Stafford’s trial for 
assault with intent to commit murder. On appeal the Supreme 
Court of Iowa, affirming the conviction, stated as follows: 

Appellant argues that as the narrative given by Mrs. 
Stafford was 14 hours after the alleged offense, the 
spontaneity—the impulsive statement, is entirely 
lacking, due to time for deliberation, and consequently 
was hearsay and no part of the res gestae. Whether cer¬ 
tain testimony is or is not a part of the res gestae, cannot 
always be determined by any hard and fast rule. The 
element of time often enters into its calculation or de¬ 
termination, but is not necessarily controlling. To de¬ 
termine its applicability, ordinarily the whole situation 
must be considered. The court has had such matter 
before it in many cases. In the case of State v. Lewal- 
len, 198 Iowa 382, 199 N. W. 266, this court had such 

* Snoicdcn v. United States, 2 App. D. C. S9. 

* Beausoliel v. United States, 71 App. D. C. Ill, 107 F. 2d 292. 
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matter before it. Therein the court makes the state¬ 
ment that it has been held many times that no hard and 
fast rule can be laid down as to the admissibility of 
evidence as a part of the res gestae, citing 22 C. J. 448; 
32 C. J. S., Evidence, § 403. On page 300 of 198 Iowa, 
on page 269 of 199 N. W., in the cited case, we quote: 
“The modern tendency is toward the extension of the 
rule and a general recognition of spontaneity as a suffi¬ 
cient substitute for the requirement of contemporane¬ 
ous connection, and that the act or declaration is not 
required to be exactly coincident in point of time with 
the main fact, but may even be separated from it by a 
considerable length of time, provided it is so immediately 
and closely connected with the main fact as to be prac¬ 
tically inseparable therefrom and serviceable to a clear 
understanding thereof; the element of time being of 
importance merely as bearing on the question of spon¬ 
taneity. * * * 

Many instances are given in regard to the elements 
to be taken into consideration in 22 C. J. 462 to 467. 
These have reference to the time which has elapsed; the 
length of time; whether the time is or is not definitely 
stated; the place of the act or statement; the condition 
of the declarant; the influence of intervening occur¬ 
rences; and the nature and circumstances of the state¬ 
ment, and so on.” See also, Keyes v. City of Cedar Falls, 
107 Iowa 509, 517, 78 N. W. 227; 32 C. J. S., Evidence, 
§ 403, p. 22; State v. Korth , 204 Iowa 1360, 217 N. W. 
236. 

In Miser v. Iowa State Traveling Men 3 s Ass’n, 223 
Iowa 662,273 N. W. 155, this court had for consideration 
the question whether certain statements were violative 
of the rule as to res gestae. The rule was discussed and 
therein the court called attention to our holding in the 
case of Christopher son v. Chicago , M. & St. P. Railway 
Co., 135 Iowa 409,109 N. W. 1077,124 Ann. St. Rep. 284, 
from which case this court quoted with approval the 
following language [223 Iowa 662, 273 N. W. 158]: 

“These declarations of the deceased are within this 
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branch of the res gestae rules, unless by reason of the 
interval of time elapsing between the accident and the 
declaration; but the real test is not whether the declara¬ 
tions are in point of fact contemporaneous, but whether 
the circumstances exclude premeditation and design. 
[Citing cases.] Within this general rule, the admissi¬ 
bility of the declarations under the circumstances of 
the particular case is largely within the discretion of the 
trial judge. The facts and circumstances of no two cases 
can be precisely alike, and the exact length of time is 
not mathematically controlling.” [Citing cases.] 

Following the above quotation from the Christopher- 
son case, this court in the Miser case (supra) said: “We 
think this quotation fairly expresses our holdings upon 
this subject.” 

In the case of Page v. City of Osceola, 232 Iowa 1126, 
5 N. W. 2d 593, 595, this court in discussing the matter 
of the admissibility of declarations, said: “This court 
has stated repeatedly that the admissibility of declara¬ 
tions, as a part of the res gestae, is addressed very 
largely to the discretion of the trial court.” See cases 
there cited. See also, State v. Alton, 105 Minn. 410,117 
N. W. 617, 15 Ann. Cas. 806; Wharton’s Criminal Ev. 
Vol. 1, p. 755, § 495. As to element of time, see 32 
C. J. S., Evidence, § 417 et seq-; Stukas v. Warfield- 
Pratt-Howell Co., 188 Iowa 878, 175 N. W. 81. 

We think that under the circumstances as shown, the 
statements of Ann Stafford on the morning following 
the alleged crime to the effect that her husband had 
tried to kill her, and where it took place, were admissible 
and a part of the res gestae. The record shows that she 
had been beaten and seriously injured; that she had 
escaped from the appellant and hidden out during the 
night; that she wandered in the darkness and at 7 a. m. 
knocked at the door of her sister, and stood there, bat¬ 
tered, bruised and unrecognized by her own flesh and 
blood. To declare what had taken place, how she came 
to be injured and where, while lacking the element of 
contemporaneous connection, yet will stand the test of 



spontaneity, and a natural expression of what had hap¬ 
pened to her. We hold that to apply the modem test, 
her statement as detailed by her sister was properly 
received. 

See also Vargas v. State, 298 S. W. 591 (Statement made 
when deceased regained consciousness several hours after an 
attack); Outlaw v. State, 69 S. W. 2d 120 (Statement made 
after the victim had crawled a quarter of a mile on his hands 
and knees); and, Solice v. State, 193 P. 19,21 Ariz. 592 (Where 
the declarant had walked a quarter of a mile). 

The mere fact that the statement was made in response to 
a question does not render it inadmissible. Snowden v. United 
States, supra; Beausoliel v. United States, supra; State v. Staf¬ 
ford, supra. 

Accordingly, we submit that the trial judge correctly ad¬ 
mitted the deceased’s statement to Officer Strobel. The lower 
court’s reasons for its ruling p. 7 ante, constitute a sound 
analysis of the unique factual situation existing here. We sub¬ 
mit that he correctly held that this unfortunate victim’s re¬ 
sponse, made shortly after she passed from her comatose state 
into reality and the excruciating pain caused by the bottle 
which she had been carrying in her body for some hours, was 
admissible as a trustworthy statement. 

The testimony by Moran that he heard a woman say, 
“Whatever you are doing, please don’t do this to me” 
and “Let’s get dressed and go out and eat. * * * I 
want to go see my mother and dad.” was not barred by 
the hearsay rule. 

Moran testified that as he was leaving his room he heard a 
woman’s voice, from the direction of Guthrie’s apartment 
say “Whatever you are doing, please don’t do this to me.” 
Thereafter, according to Moran, the woman said, “Let’s get 
dressed and go out and eat, and I want to go see my mother 
and dad.” Guthrie contends that the testimony was inadmis¬ 
sible hearsay, citing Commonwealth Noble, 88 A. 2d 760. The 
statement to which Moran testified here resembled in no way 
the statement in the Noble case. In the Noble case a witness 
testified that “Ella Mae * * * told me that Willie 
Noble struck her father over the head with a hammer.” That 
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statement was within the hearsay ban for it was offered to prove 
the truth of the matter asserted therein, i. e., that Willie Noble 
was the killer. In the instant case the statement was not re¬ 
ceived for the truth of any matter asserted, 7 and, hence, would 
not come within the hearsay rule. 8 Moreover the later state¬ 
ment, “Let’s get dressed and go out and eat,” negatives any idea 
that the earlier statement was evoked by the deed here in 
question. 

The trial court correctly refused to permit Guthrie to 
introduce evidence for the purpose of contradicting 
Moran on the question whether the Avenue Grand thea¬ 
ter had an “afternoon” performance. 

As indicated above, Moran, a roomer in the house where the 
deceased was found, testified that he left the house around 3: 00 
and went to a motion picture at the Avenue Grand Theater. 
Defense counsel sought to introduce evidence purporting to 
establish that the performances in that particular theater did 
not begin on the day in question until after 6: 00. The trial 
judge refused to admit the tendered evidence. 

The broad rule applicable to the instance situation was dis¬ 
cussed by the court in Ewing v. United States, 77 U. S. App. 
D. C. 14, 135 F. 2d 633 cert, denied 318 U. S. 776. There the 
court stated: 

The commonly accepted broad statement of the rule 
is: “No contradiction shall be permitted on ‘collateral’ 
matters.” Cf. 1 Starkie, Evidence (1824) 190: 3 Wig- 
more, Evidence (3d ed. 1940) §§ 1003,1020. But as the 
latter authority points out the term “collateral” fur¬ 
nishes no real test; without more, it is a “mere epithet,” 
a catchall designation to cover specific illustrations 
based upon “idiosyncracies of individual opinion.” 

7 R. 154: The Court: “I think that is clearly admissible as evidence of 
some trouble going on in that room. It may or may not ultimately have 
any effect, but he can testify as to what he heard in the nature of an 
altercation. It does not prove that your man was in there.” 

•if, therefore, an extrajudicial utterance is offered, not as an assertion 
to evidence the matter asserted, but without reference to the truth of the 
matter asserted, the Hearsay rule does not apply.” Wigmore on Evidence, 
Third Edition, § 1766. . 
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Without further pinning down, it can mean no more than 
the matter inquired about is not logically relevant, in¬ 
dependently of “pure” impeachment to the issues or 
cause on trial or is so only in so remote and indirect a 
manner that the authoritative tribunal thinks it should 
not be inquired into in a case of contradiction by extrinsic 
testimony or, in one of self-contradiction, further than 
to make inquiry of the witness. Logically, it would 
seem, if the test is one of “collateralness in fact,” it 
should be the same for both cases. But whether so or 
not, the apparently prevailing approach is “to invoke 
simply the term ‘collateral/ and to decide according 
to the circumstances of each case.” 

However, since Attorney General v. Hitchcock , 1 
Exch. 91, 99 (1847), the test in England and in the bet¬ 
ter considered American cases has been reduced to more 
definite and less idiosyncratic form. This is, as Wigmore 
phrases it, for cases of contradiction by extrinsic evi¬ 
dence, “Could the fact, as to which error is predicated, 
have been shown in evidence for any purpose independ¬ 
ently of the contradiction?”; for cases of self-contradic¬ 
tion, “Could the fact, as to which the prior self-contra¬ 
diction is predicated, have been shown in evidence for 
any purpose independently of the self-contradiction?” 
3 Evidence (3d Ed. 1940) 657, 692. * * * 

To make the application clear, it is necessary to point 
out a common misconception, in which appellant in¬ 
dulges. It has been stated as follows: “Moreover, the 
rule is often misunderstood. Courts are found phrasing 
the test of admissibility in this way: “Would the cross- 
examining party be entitled to prove it as a part of his 
case, tending to establish his plea?” or “Whether the 
question, the answer to which is proposed to be con¬ 
tradicted, would be admissible if proposed by the party 
calling him?” These are accurate enough as far as they 
go; but they omit to provide for an important class of 
matter clearly admissible, namely, facts relating to the 
bias, corruption, or other specific deficiencies of the wit¬ 
ness. It is not merely matters which are a “part of the 
case” that may be the subject of a self-contradiction, 
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but any matter which would have been otherwise ad¬ 
missible in evidence. The simple test is (in the language 
of Chief Baron Pollock) whether it concerns “a matter 
which you would be allowed on your part to prove in 
evidence” independently of the self-contradiction—i. e., 
if the witness had said nothing on the subject. 3 Wig- 
more, § 1020. [Footnotes omitted.] 

Under that case we submit that evidence of the time of com¬ 
mencement of the Avenue Grand’s performance was properly 
excluded. Apart from contradicting Moran this evidence was 
not otherwise pertinent to this case and its rejection was not 
error. Ewing v. United States, supra; McKenzie v. United 
States, 75 U. S. App. D. C. 270,126 F. 2d 533. 9 

The trial court did not err in excluding the tendered 
testimony of Mrs. Barry that she found blood on 
Moran’s sheet and mattress several days after the 
deceased was found in Guthrie’s bed. 

Mrs. Barry, according to counsel, would have testified that 
several days after the deceased was found in Guthrie’s bed she 
discovered blood on Moran’s sheet and mattress(R. 522-3). 
That fact was not reported to the police at the time. Here, 
there was no doubt that the crime had in fact been committed. 
Obviously, if Guthrie could have shown that another were re¬ 
sponsible for it or even that there were a reasonable doubt on 
that point, then he would have secured an acquittal. It is clear, 
however, that not every bit of evidence, without regard for 
its remoteness, is admissible by a defendant. Before evidence 
tending to show that another might have committed the crime 
can be received “there must be such proof of connection with 
it, such a train of facts or circumstances as tend clearly to point 
out someone besides the prisoner as the guilty party. Remote 
acts, disconnected and outside of the crime itself, cannot be 
separately proved for such a purpose.” Greenfield v. People, 
85 N. Y. 75,39 Am. Rep. 636. See also Fields v. United States, 

’See, too, defense counsel’s concession in the court below. 

“Mr. Laughxin: Your Honor, with regard to the matter we were dis¬ 
cussing previously, I think that most of the cases would support Your 
Honor’s views as to the collateral testimony (R. 429).” 


221 F. 242 (C. C. A. 4 1915) cert, denied 238 U. S. 640 (con¬ 
viction for operating a still, evidence of other persons living in 
the neighborhood of the still and other paths leading to and 
from it excluded); State v. Kutz, 37 Atl. 2d 808; State v. Smith, 
189 S. E. 175 (N. Car. 1937); State v. Gregory 16 S. E. 2d 
532; Commonwealth v. Chin Kee, 186 N. E. 253 Mass. 1933; 
State v. Downs, 13 Pac. 2d 1; Ward v. State, 72 So. 754; People 
v. Landry, 234 Pac. 2d 736; State v. Banoch, 186 N. W. 436. 
Accordingly, we submit that the trial court did not err in 
refusing the tendered evidence. The appellant’s theory that 
someone else committed the crime was thought even by him, 
to be so wanting in substance that he submitted the alternative 
defense that although he had committed the crime he was not 
legally responsible for it. The statements to his own psychi¬ 
atrist and to Officers Clark and Rudbeck that there was blood 
in his bed, although contrary to his trial testimony, certainly 
indicated that he was the party responsible. 

(a) The court adequately instructed the jury that the 
burden of proof, including overcoming the defense of 
alibi, was on the Government, (b) The statement that 
the court had not commented on “circumstantial evi¬ 
dence” is not the specific objection required to support 
an assignment of error in that regard. 

Guthrie contends that the trial court erroneously refused to 
instruct the jury (a) as to his defense of alibi and (b) as to 
“circumstantial evidence”. 

(a) Defense of Alibi: The argument here is that the trial 
court refused to instruct that the appellant need not prove his 
defense of alibi beyond a reasonable doubt. In advance of the 
instructions to the jury the following occurred: 

Mr. LaughL ix. Your Honor, so that I may be guided 
in my argument I take it that Your Honor will charge 
the jury that there is no burden on the part of the de¬ 
fendant to establish his alibi. There is a burden on the 
part of the Government to place him at the scene be¬ 
yond a reasonable doubt. 

The Court. Right (R. 938). 

The trial court thereafter instructed the jury, in pertinent 
part, as follows: 
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[The defendant] is presumed to be innocent of that 
charge, and that is a real presumption, and it follows 
him through the trial, and it suffices to acquit him un¬ 
less, after hearing all of the evidence, weighing and 
evaluating it, it should convince you of his guilt beyond 
a reasonable doubt, because the law imposes upon the 
Government in all criminal cases the burden of proof, 
the burden of establishing guilt. 

It is never incumbent upon a defendant to establish 
his innocence, and that burden may not be satisfied by a 
showing that there is a probability or a suspicion, how¬ 
ever strong, of guilt. You must be satisfied that the 
elements of the offense with which he is charged, and 
each of them, have been established beyond a reasonable 
doubt (E. 1050) * * * 

Now, then, the defendant says that he is not guilty of 
either of these offenses [second degree murder or man¬ 
slaughter] in that he is not guilty of a homicide at all; 
or if he did commit a homicide, that he was not justified 
in it, but excused in law. 

Now, first, with respect to the defense that he did not 
commit the offense at all, he urges upon you in that re¬ 
spect that you can find from the evidence that the de¬ 
ceased inflicted this injury upon herself; or second, that 
some other person inflicted the injury from which she 
died; therefore, that in either event he did not do it. 

He urges upon you in connection with that the defense 
of alibi, as it is called, which simply means that he did 
not do it because he was not even there at the time the 
act from which she ultimately died was committed. 
Counsel in their arguments have discussed that with you. 
I will not comment upon the evidence. 

The question for you to decide as well as you can is, 
approximately when and under what circumstances was 
this injury inflicted upon this woman. If it was, in your 
opinion, or you have a reasonable doubt about it, at a 
time when this defendant was out in Brentwood, or 
wherever it was, at his aunt’s home, then obviously he 
did not do it and it is a complete defense (R. 1059-1060). 
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Accordingly, we submit that the jury was told in adequate 
terms with respect to the defense of alibi that the defendant 
was entitled to an acquittal if there were a reasonable doubt 
as to his presence when the crime was committed. 

(b) Circumstantial Evidence: Guthrie next contends that 
the trial court erroneously refused an instruction on circum¬ 
stantial evidence. This argument does not stem from a ruling 
on a written—or even oral—request for an instruction sub¬ 
mitted in advance of the court’s charge to the jury. 10 In fact, 
from the record it does not appear what counsel would have 
had the trial court say to the jury on the broad topic of circum¬ 
stantial evidence. All that appears in the record is an instance 
wherein counsel spoke as follows: 

Mr. Ahern. I never think it is favorable to the de¬ 
fendant, but I think this is a case which would justify 
charging on circumstantial evidence. I do not think 
Your Honor commented on it (R. 1072). 

We submit that a claim of reversible error cannot be predicated 
on such a vague objection. 

Whether Guthrie's departure from his rooming house 
on the day the deceased was found in his bed was a 
flight or a planned departure with no iegal significance 
was an issue in this case. Mrs. Barry, the landlady, 
having testified for Guthrie to the effect that his plans 
for departure had been made known to her in advance 
and that his rent was paid to that day, it was proper to 
permit the Government to show that Mrs. Barry on a 
prior occasion had made inconsistent statements to the 
effect that she had no knowledge that Guthrie was leav- 

*• See Rule 30, Federal Rules of Criminal Procedure: 

“At the close of the evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the requests. At the same 
time copies of such requests shall be furnished to adverse parties. The 
court shall inform counsel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall instruct the jury after the 
arguments are completed. No party may assign as error any portion of 
the charge or omission therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. Opportunity shall be given to 
make the objection out of the hearing of the jury.” 
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mg at that time and that he owed her at least two weeks’ 
rent. 


Mrs. Barry, owner of the rooming house in question, testi¬ 
fied in Guthrie’s behalf that she had received prior notice from 
Guthrie of his intention to move and that Guthrie’s rent was 
paid to the end of November (R. 520-521). On cross-exami¬ 
nation she denied making statements to the police about Guth¬ 
rie shortly after the deceased was discovered in his room, par¬ 
ticularly that Guthrie owed a month’s rent. She stated further 
that she knew Guthrie was planning to move (R. 534-535,538). 
In response to a question from the court she answered that 
she had made no statement to police officers about Guthrie’s 
leaving. 

Officer Hunter, who interviewed Mrs. Barry shortly after 
the deceased was found, was recalled by the Government. 
Over objection of defense counsel he testified that, contrary 
to her testimony at trial, Mrs. Barry shortly after the deceased 
was found had stated to him that Guthrie owed her two weeks’ 


back rent (R. 709), and that she indicated surprise that he 
had left because he owed her the back rent and she had no 
knowledge of his leaving at that time. 

The circumstances surrounding Guthrie’s departure were at 
issue in this case for they might well have indicated flight on 
his part. Accordingly, we submit that the trial judge did not 
err in permitting the jury to hear that on a previous occasion 
Mrs. Barry had made statements which were at variance with 
the testimony favorable to Guthrie given by her at trial. Ewing 
v. United States, supra. 


X-ray films showing the position of the bottle in the 
deceased’s body were properly admitted as part of the 
proof that insertion of the bottle was the cause of her 
death. Guthrie did not concede that fact—his conces¬ 
sion being only that a bottle had been inserted. 


Guthrie contends that it was reversible error for the trial 
court to permit in evidence the X-ray films taken after the de¬ 
ceased was admitted to the hospital. In his brief Guthrie now 
states that he “did not deny that the deceased died as a result 
of a bottle being inserted in her rectum” (Br. 42). The record 
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fails to show any concession or stipulation which would have 
avoided proof of that fact. The Government was faced with 
the burden of proving the manner of the deceased’s death and 
that Guthrie was the party responsible for it. The concession 
now said to have been made was not made at the time the 
X-rays were admitted in evidence as a part of the Government’s 
chain of proof. To the contrary, -we call the court’s attention 
to the fact that Guthrie’s counsel at trial was leaving no stone 
unturned in an effort to create a doubt that insertion of the 
bottle in this woman was the cause of her death. To that end 
he inquired of various witnesses whether peritonitis, the ulti¬ 
mate cause of death in this case, might arise solely due to 
natural causes (R. 54), if the hospital file showed whether the 
deceased had peritonitis when she was admitted to the hospital 
(R. 59), whether it was immediately disabling (R. 59), 
whether the deceased had ailments other than peritonitis and 
their extent (R. 100-101), whether one of these (cirrhosis of 
the liver) often proved fatal (R. 102), whether it was possible 
to have peritonitis and still work for some time (R. 104), and 
whether cirrhosis could give rise to peritonitis (R. 105-6). 
Finally, the record shows that defense counsel himself used the 
X-ray films in questioning Dr. Young as to whether he could tell 
the woman’s position when the bottle was inserted (R. 53-54), 
and in arguing his case to the jury handed the X-ray films to 
them for their inspection (R. 1000). Wherefore, we submit 
that Guthrie’s claim that the Government’s sole purpose in the 
introduction of these exhibits “was plainly to inflame and prej¬ 
udice the jury” (Br. 42) is without merit. 

CONCLUSION 

WTierefore, we submit that the judgment of conviction 
should be affirmed. 

Charles M. Irelan, 

United States Attorney. 
Emory W. Reisinger, II, 
William R. Glendon, 

William E. Kirk, Jr., 

Assistant United States Attorneys. 
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